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Sumary

Reaut hori zati on of the Conprehensive Environmental Response, Conpensati on,
and Liability Act (CERCLA), nore commonly known as Superfund, |ost much
momentum in the 105 '" Congress under the wei ght of political disagreenent.
A conprehensi ve approach to reauthorization suffers froma few
controversial issues. A mgjor political schismerupted between Republicans
and Denocrats over when, how, and who shoul d be responsible for cleanup
costs. Skepticismcontinues to grow with much debate and few | egislative
days renai ni ng.

(ostructing reauthorization, the liability schene possesses a plethora of
controversy. Flooded with litigation, the |legal systemslows cleanups to a
| ethargi c pace. Reauthorization is as conplicated as the problens that it
was intended to correct, and the severely |acking systemin place today
necessitates immedi ate attention. Adding nore chaos to the confusion,
potentially responsible parties (PRPs) may drag any party possible into
CERCLA' s strict, and joint and several liability. PRPs attenpt to
distribute cleanup costs and chal |l enge CERCLA s fairness.

Despite the Superfund Anrendnents and Reaut horization Act’s distinction

bet ween response action contractors (RACs) and PRPs, CERCLA s broad
liability mechanisns allow PRPs to attack RACs under the strict liability
clause. Liability issues foster litigation, which slows cleanups and

rai ses costs. The current system encourages PRPs and enforcenent agencies
to hire awers rather than engi neers. Renedial business has been
decreasing as a result of liability and potential attack by PRPs.
Liability also hinders inplenmentati on of innovative technol ogi es because
ri sk and uncertainty outwei gh benefits.

Conpr ehensi ve reaut hori zati on of Superfund seens highly unlikely in the
105'" Congress, and the future could be filled with just as nuch
controversy. S 2180 has taken a pi ece neal approach at sol ving Superfund,
but it only targets recycling. Qher inportant issues, such as renew ng
the trust fund, RAC liability relief, and inplenentation of innovative

t echnol ogi es, should not suffer froma few controversial areas.



| SSUE DEFI NI TI ON

CERCLA has been criticized for its liability schene, as well as for its
political and remedial inefficiency. Individuals fromall professional and
political angles tend to agree on at |east one part of Superfund - the need
for myjor reform Qiticized as slow, inefficient, and even unfair,

Super fund faces nunerous probl ens.

Wth a $1.5 billion, annual budget in recent years, the econonic power of
CERCLA catches attention fromgovernnent, industry, and even the public.
During Superfund s 18 year |life span, appropriations have changed
significantly, as shown in figure 1. The second decade required nuch

hi gher appropriations than the first, but remained fairly constant after
1990.

Figure 1*
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1989 |
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1993
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d eanup durations have nore than doubled in the past ten years. Prior to
1989, the average site took 3.9 years to renedi ate, but by 1996, the figure
changed drastically to 10.6 years for conpletion, after being listed on the
National Priorities List (NPL). 2 This increase stems mainly fromintense
litigation anmong PRPs. Litigation also raises costs for PRPs. For snall
vol une waste contributors, |egal expenses conprise alnost half of the tota
costs at Superfund sites. For corporations with multiple liability, the

| egal expenses are slightly less, but are still a large share of tota

costs (see figure 2).

! Bearden, David M. and Reisch, Mark. “Superfund Fact Book,” Washington, DC: CRS Report for
Congress. March 3, 1997. 6.

2 Superfund: Times to Complete the Assessment and Cleanup of Hazardous Waste Sites
(GAO/RCED-97-20, Mar. 31, 1997).







Figure 2°

Legal Expenses as a Share of Total Costs at Superfund Sites

Corporations with Major Liability De Minimis Parties
at Three or More Sites {(Small Yolume Waste Contributors)
Legal Expenses Legal Expenses
28% 46%

Cleanup Activities Cleanup Activities
T2% 54%

Prepared by CAS with data from GAD. Superfund: Legsl Expenses for Cleanup-Related Activities of
Major .5, Carporations. GAO/RCED 85-46. December 1954, p. 56,

Even Superfund s effectiveness is criticized. From 1983 to 1996, only 9.4
percent of the 1335 sites placed on the NPL were conpleted. Figure 3 shows
the status of Superfund sites on the NPL. pponents of CERCLA, such as the
Conpetitive Enterprise Institute, criticize the inefficiency of CERCLA
pponent s question how over $15 billion of Superfund appropriations has
succeeded in conpleting only 9.4 percent of sites over 13 years. In

addi tion, responsible parties have been required to contribute even nore
noney to renedi ation efforts; in the first 17 years, private and public
expendi tures were approxi mately $32 billion.

3 Bearden and Reisch, “Superfund Fact Book,” 20.
* “Superfund Reform Still Stuck in Political Morass,” National Underwriter. August 3, 1998. 36.




Figure 3°

Status of the National Priorities List as of December 23, 1996
Total Sites Listed Since September 8, 1983 = 1,335

151 Federal Facilities
125 Cleaned Up Sites {Cleanup Pending)

9.4% - -11.3%

T9.3% —
1,059 Nonfederal Sites

{Cleanup Pending)
Prepared by CRS with data from EPA. Federal Register, December 23, 1996, p. 67657,

Anot her criticismis the fairness of the liability schene, which includes
power ful nechani snms such as joint and several, strict, and even retroactive
l[iability. Litigation runs ranpant because the potential costs of

remedi ation could devastate a PRP financially; the average cost of cleanup
at a Superfund site is nore than $25 mllion. ® The primary reason for such
harsh nechanisns is the |ack of proof in connecting guilty parties to
contam nation, and even further in assigning contributions of pollution.

Al t hough sci ence contributes proof of contam nation and what substances are
present, nost sites involve nunerous parties and pollution fromlong ago.
The contam nation not only mgrates, but can al so react or deconpose with
time. Fingerprinting the contam nati on and determ ning the anount di sposed
of by each party may prove technically inpossible. CERCLA s broad
liability side-stepped these problens, but inadvertently created excessive
litigation and detracted fromcl eanup actions.

Response action contractors (RACs) enter the liability arena through
exposure to litigation, even in cases solely involving renediation.

“Def ensi ve engi neeri ng” energes as the safest way to renedi ate, but such
mentality hinders the evolution of renedies and severely limts application
of innovative technologies. ’ Risk and uncertainty defeat potential success
of new net hods because RACs have no “safe harbor” from CERCLA. Sone
contractors will incur excessive costs, achi eve unnecessary cl eanup
standards, or even avoid contracts because of liability issues.

Contractors are even involved in liability for cleanups conpl eted nany

years prior, and regardl ess that conditions change unpredictably with tine.

® Bearden and Reisch, “Superfund Fact Book,” 10.
® Bearden and Reisch, “Superfund Fact Book,” 18.
" Superfund: Provide liability relief for response action contractors,” NSPE issue brief. December 1, 1997.



Reaut hori zati on i ncor porates opposi ng opi ni ons and nunerous factions:

| awrakers, the Environnental Protection Agency (EPA), state regul atory
agenci es, various industries, and the public. Legislators have a difficult
role. They need to reauthorize the law, deal with industry and pol |l uters,
defend public health, find solutions, conpromse between political parties,
and bal ance their political inmage anong all parties. |Industry is affected
significantly fromannual, billion-dollar taxation of petroleum chemcals,
and corporate incone. Conpanies |liable for cleanups are severely affected
fromnegative publicity and economc puni shnent. Cten overl ooked,
Superfund sites pose a continuing danger to public health, while
reaut hori zation is del ayed.

Econom c, environnmental, and social consequences denonstrate the severity
and i nportance of Superfund. Economcally, many PRPs w |l be puni shed

t hrough cl eanup costs and litigation fees; industry wll also suffer from
taxes. Environnentally, Superfund strives to restore harnony and renove
dangers to public health and the ecol ogy near sites. Social consequences
center on political conflict, as well as real and inmagi ned health issues in
comunities adjacent to sites. The public does not react well to living
near a hazardous site - the potential for harmand the unknown propagate
fear, which demands political attention and consolation. |n addition,
response tine plays a strategic role; imedi ate attention could save noney,
and hurman and environnmental health.

Many probl ens envel ope CERCLA' s original purpose to renediate the nation’'s
wor st hazardous waste sites, and the corrective nmeasures fuel the fury of
di sconbul ati on

BACKGROUND

CERCLA was created in 1980, in order to renedi ate the worst hazardous waste
sites in the country and delegate liability. Severe environnmental and

heal th dangers, such as Love Canal near N agara Falls, caught much public
attention and denonstrated the need for legislation. The |law of 1980
needed to be reauthorized because its taxation privileges expired in 1985.
In 1986, the Superfund Arendnents and Reaut horization Act (SARA)

reaut hori zed Superfund, and it attenpted to correct inadequacies in the
progr am

SARA stressed using pernanent renedi es and new technol ogi es, and used

cl eanup standards fromother state and federal regulations. Enforcenent
authority and state invol verrent were increased. A greater focus on hunman
heal th and citizen participation was devel oped. SARA increased the trust
fund to $8.5 billion. Cenerated by industrial taxes, the trust fund
finances cl eanup for insolvent or non-existent parties, also called orphan
shares. CERCLA follows a “polluter pays” policy, where PRPs pay for

cl eanup. The trust fund obtains noney from exci se taxes, rather than
general governnental taxes.



CERCLA' s powerful liability mechani sns overcone the | ack of concrete proof.
The liability provisions for Superfund renedi ati on under CERCLA are:

“Strict Liability neans the governnent needs to prove only
i nvol vement at a waste site, not negligence. Under CERCLA, proof
of strict causation is not necessary.

Joint and several liability indicates that any invol ved party can
have the |l egal responsibility for cleaning up the entire site,
regardl ess of its degree of involvenent, unless there is a
reasonabl e basis for apportioning liability.

Retroactive liability nmeans that parties can be held liable for
rel eases resulting fromactions prior to when Congress enacted
CERCLA in 1980.” °

A potentially responsible party refers to any conpany or individual that
may be connected to pollution at a Superfund site. The liability schene
arranges PRPs in four categories:

Omer of a site (at any tinme contam nation was present)
Qperator of a site (previous and present)
Transporter of a hazardous substance to a site

Arranger (commonly referred to as generator) of a hazardous
subst ance °

A hazardous site is judged according to the hazard ranking system

(pronul gated in 1982), which eval uates potential risks to the public and
the environnent. Mbility, intensity, and danger of a potential release of
a hazardous substance determne a site’'s score. |If its score exceeds a set
l[imt of 28.5 out of 100, it is placed on the national priorities |ist.
Once renediation is fully achieved, the Superfund site enters the
construction conpletion list (activated in 1991) and is |later renoved from
the NPL. *°

fhdeERBnsbpesbPresHadNBHpatiiRRl Bf Lhhk at dbahestibesafbatstatbibanti®0foabn-

Table 1 Five States Wth The Mbst Superfund Sites

State or Non- Feder al Tot al Constructio

8 Bearden and Reisch, “Superfund Fact Book,” 14.

°® Meltz, Robert. “Superfund Act Reauthorization Liability Issues,” Washington DC: CRS Report for
Congress. February 12, 1998. 2-3.

19 Bearden and Reisch, “Superfund Fact Book,” 8-10.

1 Bearden and Reisch, “Superfund Fact Book,” 12.



Territory n
Conpl eti ons

New Jer sey 22

Pennsyl van 22

i a

California 22
New Yor k 7
M chi gan 23

New Jersey has a particul arly dangerous conbi nation of snall size, high
popul ati on density, and the nost Superfund sites in the nation. Lots of
people and lots of waste in a small area endanger public health. As figure
4 shows, nost sites lie in the eastern half of the United States near |arge
popul ations. Cdusters of sites are generally located near |large cities and
heavy industrial centers.

Figure 4% Map of Superfund Sites

CERCLA has experienced a great deal of political notoriety. CQurrently,
Republ i cans and Denocrats argue over who is to blane for the failure of
reaut hori zati on, and Superfund has becone an issue for re-election.

Super fund possesses a tainted past; even the EPA deteriorated Superfund s
respectability. Wen the EPA Assistant Admnistrator, Rta Lavelle, was
sent to jail for lying to Congress under oath about Superfund, it shows
that CERCLA suffered fromnore than just technical issues.

KEY CONFLI CTS AND CONCERNS

12«US National Map,” Scorecard, n.d., <http://www.scorecard.org/env-rel eases/us-map.tcl>
(June 10, 1998).12

13 Hamilton, Jacqueline, “Superfund ‘cures’ may be worse than the disease,” Natural Resources Defense
Council.
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Reaut hori zation faces a great deal of attention from nunerous parties

invol ved, but the liability scheme ranks anong the nost difficult and
controversial. One of the nost unjustly attacked parties are the response
action contractors (RACs). RACs are a teamof engineers, scientists, and
constructors hired by a regul atory agency or PRP to performrenedi ati on at
a hazardous waste site. RAGCs did not create the original contamnation,

but are trying to solve the problem RACIliability affects cleanup in nmany
negati ve ways, including the suppression of enploying innovative
technol ogi es. The overal |l effectiveness of CERCLA has been heavily
criticized, and the need for reformstressed.

BEREBYEH I BRARK FhhEAYHBYEHEbt REYbEEE LD D HE BB REEH Wb b tEH B URRRREEERE
even added to the fear of CERCLA liability for F#KB wth strrct Irabrlrty

it reinforces the thene, “you touch it, you own it. 15 RACs enter CERCLA
liability as “operators,” “transporters,” and “generators” as a result of
PRP efforts to share costs. PRP attacks happen even in the absence of
fault. Suits run against the existing statutory distinction betwen RACs
and PRPs because strict liability overpowers the distinction. RACs are not
responsi bl e for original contamnation, they performcleanup activities,

yet can be sued under strict liability because they “touched” it. Strict
liability does not even consider whether a RAC was negligent. The
followi ng court cases exenplify contractor involvenent through strict
l[iability (cases 1 and 2).

Case 1:*°

14 “Hazardous Waste Market Stumbles,” Engineering News-Record. April 14, 1997.
!5 Superfund Times to Complete Site Listing and Cleanup (GAO/T-RCED-98-74).
16 See appendix |

11



Catellus (California - 1992): Grading contractor that unknowingly moved contaminated soil
around a construction site was held to be an "operator" of facility and "transporter” of
hazardous waste under CERCLA. Kaiser Aluminum & Chemical Corporation v. Catellus
Development Corporation, 976 F.2d 1338 (9th Cir. 1992).

Case 2:"
Ganton (lllinois - 1993): Cleanup contractors were held liable as "operators" and for
"disposal" under CERCLA citing Kaiser. Ganton Technologies, Inc. v. Quadion
Corporation, 834 F. Supp. 1018 (N. D. 111. 1993).

Present state and federal |aw do not provide adequate protection for RAGCs,
whi ch coul d pronote faster, cheaper, and nore innovative cleanups. Sone
PRPs sinply | ook for “deep pockets” to help share in paynent. Anot her
constricting feature of CERCLAis the ability to be held |liable for cleanup
many years after conpletion. Technol ogy changes with tine, as well as the
surroundi ng envi ronnent; RACs should be held liable for a period of tine to
ensure that renedial work was done properly, and not held |iable for

unpredi ctabl e and unforeseen forces that the future may hold. d eanups
could be significantly expedited, if engineers, scientists, and
constructors involved only in renediation were shielded fromunfair, future
lawsuits. Small busi nesses avoi d bi dding on cl eanup projects because
potential revenues are often outwei ghed by risks. Another court case
denonstrates RAC i nvol venent (case 3), and appendix Il lists additiona
court cases invol ving RAGCs.

Case 3:'®

- Cullens (Georgia - 1994): Plaintiffs allege that seven Response Action Contractors and
consultants, under contract to PRP at Superfund site, had duty to notify plaintiffs of the
dangers of the cleanup site. Cullens v. Reichhold Chemicals, Inc. , Case No.
94VS87151G, State Court of Fulton County, Georgia (1994). (RACs have been dismissed
as a result of a partial settlement).

| nnovati ve Technol ogi es

| nnovati ve technologies fall short of their potential incorporation into
future remedi es because the financial risk of CERCLA liability is too
powerful. Researching, testing, and inpl enmenting new technol ogi es coul d
enhance Superfund cl eanup. New technol ogi es are nore robust and

econom cal, for exanple, a w de range of contam nants coul d be renedi at ed
more effectively. ¥ Sone types of wastes are difficult to handle with
current technologies. Qher technical considerations are cross-nedi a
contamnation and a preference for on-site cleanup. 20 Reduci ng cl eanup
costs and community accepted renedies are al so potential areas to
encourage. Mre |long-termsolutions shoul d be devel oped. Geg Berjona, a
chemcal engineer with the environnental consulting firmGC2MH I, studied
the foll owi ng technol ogi es and found t hem prom si ng: 21

7 See appendix |.
18 See appendix |.
19« A|ChE Educates Capitol Hill on Superfund Cleanup Technologies,” AIChExtra. July 1998.
20« A|ChE Educates Capitol Hill on Superfund Cleanup Technologies,” AIChExtra July 1998.
2« A|ChE Educates Capitol Hill on Superfund Cleanup Technologies,” AIChExtra July 1998.

12



Bi orenedi ati on

Chem cal dechl orination
I n-situ vapor extraction
Thermal desorption

Technol ogi es hel p reduce the toxicity and nobility of hazardous substances,
but not always to accepted standards. Al though not perfect, reducing
contam nation is much safer and faster than waiting for natural attenuation
to take place. Technol ogies can also be conbined to effectively achi eve
desired results.

P, %a subst ances.
By supplying the organisns with optimal living conditions, their popul ation
and growth will greatly increase. Gowth can be stimulated wi th the proper
soil tenperature, oxygen, and nutrients; with nore organisns, the rate of
consunption of contamnation is increased. Biorenediation can occur under
aerobi ¢ or anaerobic conditions, neaning with or w thout oxygen, and can be
used to cl eanup contamnated soil and water. Figure 5 displays the aerobic
remedi ati on process of how organisns “eat” contam nati on.

Figure5 Aerobic Biodegradation

Microorganisms eat oil Microorganisms digest oil and Microoganisms
or other organic convert it to carbon dioxide (CO2) give off CO2 and
contaminant and water (H20) Hz0

2« A Citizen's Guide to Innovative Treatment Technologies,” The Environmental Protection Agency.
n.d., <http://www.clu-in.com/citguide/inntech.ntm> (July 21, 1998).

A Citizen's Guide to Bioremediation,” The Environmental Protection Agency. n.d.,
<http://www.clu-in.com/citguide/biorem.htm> (July 21, 1998).

13
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Cheni cal Dehal ogenation %

Thi s process renoves hal ogens (chlorine, bromne, iodine, fluorine, etc.)
from hazardous substances, in order to reduce toxicity. Hal ogenated
aromati c organi c contam nants, such as PCBs and dioxins, are typically
treated by dehal ogenati on. Chem cal dehal ogenation is a transportable
technol ogy (on-site renedi ation), and involves heating and physically
mxing polluted soils with reagents. Two common variations are gl ycol ate
dehal ogenati on and t he base-catal yzed deconposition (BCD) process. Figures
6 and 7 provide a sinple, overall visual of the processes. The BCD process
does not require reactants to be renoved fromthe treated soil, as in the
gl ycol at e process.

Figure 6 Glycolate Dehal ogenation
. greated
missions Emissions Conrtral  — - Ernissione
B Activated Carbon) -
Condenser
/J Vapors Water i

Dewatering

Separator Washer System

to Publicly
Owned
Treatment

Heat at 300°F Works

for 4 hours

Mix with
""""" AFEGT - — :
reagent Recycled "J
Reagent Collect Decontaminated

Soils

Further
Testing and
Treatment it

Necessary

24« A Citizen's Guide to Thermal Desorption,” The Environmental Protection Agency. n.d.,
<http://www.clu-in.com/citguide/dehalo.htm> (July 21, 1998).
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Figure7 Base-Catalyzed Decomposition

Mix with
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Debris

Bohb bbbt pBabadpbppabis gegansshepabehtabhenbaaksbhs bilbeghbybakhget pnpaessand

This treatnment technol ogy enpl oys heat to physically separate rather than
destroy (incinerate) contamnants. By heating soils to tenperature range
of 200 - 1000 °F, hazardous substances whi ch have | ow boiling points are

vapori zed, collected, and treated; figure 8 provides a schematic of the
overal | process.

%« A Citizen's Guide to Thermal Desorption,” The Environmental Protection Agency. n.d.,
<http://www.clu-in.com/citguide/thermdsp.htm> (July 21, 1998).




Figure 8 Thermal Desorption Process
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Thermal desorption is nost effective on volatile and sem -vol atile organic
conponents, and other organi c substances, including polychlorinated

bi phenyl s (PCBs), polyaromatic hydrocarbons, and pesticides. The process
separates organi c contamnants fromother wastes, such as refining, coa
tar, wood-treatnent, and paint waste; after separation, the individual

pol lutants can be nore easily and cost-effectively renedi ated. Thernal
desorption does not work well on netals, strong acids, wet or tightly
packed soil, or soil with high silt/ clay content.

BhbBEaiTHepgapERbyantbBaBAf aC8B6Nt Goepatly 6BLpeohtatespeeti ni Bhepgati ci des.

Thi s process consists of two parts, soil vapor extraction (SVE) and air
spargi ng, which can be conbi ned for even nore effective renedi ati on. SVE,
t he nost common cl eanup renedy, extracts contamnants fromthe soil in
vapor form The systemworks best for volatile and sem-volatile organic
conpounds in the unsaturated zone (above the water table). A vacuum draws
air through underground wells up to the surface where it is treated. Ar
injection wells are often created to increase air flow Air spargi ng punps
air into the saturated zone (where SVE is unable to reach) and bubbl es up
contamnants to the unsaturated zone. Figure 9 shows a diagramof both
processes.

In Situ Vapor Extraction ?

%« A Citizen's Guide to Soil Vapor Extraction and air sparging,” The Environmental Protection Agency.
n.d.,<http://www.clu-in.com/citguide/sve.htm> (July 21, 1998).

2T« A Citizen's Guide to Soil Vapor Extraction and air sparging,” The Environmental Protection Agency.
n.d.,<http://www.clu-in.com/citguide/sve.htm> (July 21, 1998).




Thi s process consists of two parts, soil vapor extraction (SVE) and air
spargi ng, which can be conbi ned for even nore effective renedi ati on. SVE,
t he nost common cl eanup renedy, extracts contamnants fromthe soil in
vapor form The systemworks best for volatile and sem-volatile organic
conpounds in the unsaturated zone (above the water table). A vacuum draws
air through underground wells up to the surface where it is treated. Ar
injection wells are often created to increase air flow Ar spargi ng punps
air into the saturated zone (where SVE is unable to reach) and bubbl es up
contamnants to the unsaturated zone. Figure 9 shows a diagramof both
processes.

Figure9 Soil Vapor Extraction and Air Sparging
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Pr obl ens

| ndustry opposes nost aspects of CERCLA because they are general |y nost
responsi bl e for renediation. The trust fund receives noney froma general
corporate incone, as well as specific taxes on petrol eumand chem cal s.
Taxation invol ves nost busi nesses, but petrol eumand chem cal industries
face a higher degree of involvenent. Not only are they faced with extra
taxes, but frequently face cleanup responsibility for dischargi ng hazardous
substances. In effect, these businesses are paying tw ce for Superfund
sites.

BhahbHabpbbasgpadbbhHbagREnBbagYhabibpbEERENBEE BPeRaphbhbykhekhbhayoatd?

Large corporations are sonetines seen as “deep pockets” and have the
possibility of paying nore than they contributed. Strict liability also
faces opposition; PRPs nmay take advantage of its power and may drag any
possi ble party into court. The degree of involvenent, intention, and
negli gence are not considered under CERCLA liability.

BERBERAEH AR bt EBEHERbGUEHUARRbE IR iRt b bl i i FREYRAE haSHRREAHG AbbER

fhdkeGogpkt abdveagat efpt t senkaatit oesh( Bl Hf | HgbSEBHENT iUpiodm Eanitd e a
percentage of the average $25 mllion per site to | awers and paperwork and

% K opel, David B, “Privileged Polluters,” The Competitive Enterprise Institute March 1998. 2.

% Environment and Energy Email Update, “ Appropriations Special Edition,” <mike@eesi.org> 28 July,
1998, personal email (28 July, 1998).

% Jefferys, Kent, “Reinventing Superfund: the Clinton Reform Proposal and an Alternative,"The
Competitive Enterprise Institute <http://www.cei.org/superfnd.html> (July 24, 1998).

28
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ascertains that mllions of dollars are spent “. . . which produce no

environnental or public health benefits.” 3 The institute argues that
resources shoul d be diverted towards nore pressing and benefi ci al
expendggures, “. . . the programcauses nore fiscal harmthan environnenta
good.”

Babapai Shijhhet Bapblicpdbspbayar st gnsaght hegeratighd” pegss hiSemanbyYS@ngebri s t he
Chai rman of Senate Superfund Waste Control and R sk Assessnent

Subcommttee. Smth and Senate Environnment and Public Wrks Commttee

Chai rman John Chafee (R R) introduced S 8, one of the first bills in 105 th
Congress. Wien Smth is close to giving up, one knows that Superfund is

under imrense and irritating debate. Even Denocrats that would vote in

favor of their bill are under partisan pressure to stay away. 3

PCLI CY ALTERNATI VES
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mnority |leaders introduce a bill together, it signifies political unity.
The introduction of S 2180 al so acknow edges the hopel essness of
conprehensive legislation in the 105 '" Congress.

IO BBRE b RSN RE BRI YR Y RAGRRS AL REUABHH BTt bk H A BRI EHU L i bRERREERHERHE

protecti on because RACs have still been subjected to strict liability under
state law. S 8 offers protection by exenpting RACs from owner/ oper ator
status, and allows themto be considered arrangers or transporters, only if
negligent. The negligence standard is extended under state | aw as wel |,
and suits are required to be filed w thin seven years of conpletion.
2700 and HR 3000 both extend the rel axed section 119 liability standard
under state law, and limt suits to six years after cleanup conpl etion
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responsi ble for mstakes or errors in cleanup, and |iable for danages
caused by them

EatkoHatebadhbbgabtbanangBpdai kpgtiahpfhbadhbEtbbipkabdEpkdmmEs8s pis8ondR
2727, and HR 3000. The key elenments of their reforminclude:

“Establ i shing clear cleanup goals that are focused on reduci ng
risks at the site- identifying substances of concern early and
utilizing a site-specific risk-assessnent based on realistic
assunptions- and that take into account the intended future use of
t he | and.

Det erm ni ng meani ngful cleanup priorities under a nore flexible,
tinely, and cost-effective prioritization process and a systemto
categorize and assign sites for action based on the |evel of

cl eanup acti on necessary.

Streantining the renedi ati on process by incorporating an

engi neeri ng- based, results-oriented process that permts
conpression of the multiple study processes into a single
feasibility study and identifies and inplenents a renedy in a
timely nmanner.

Assuring the availability of the right renedi ation technol ogy

t hrough pronotion of research, devel opnent, and inpl enentation of
new, innovative, and cost-efficient technol ogies that neet
identified needs.

Del egating responsibility for achieving cleanup goals to the
parties doing the cleanups, wth an appropriate |evel of oversight.

Pronoting comunity invol venment throughout the cleanup using a “no
surprises” approach.” *

RECOMVENDATI ONS

Superfund reauthorization is severely needed in nost areas, but political
debate over a couple issues, such as liability, blocks the entire program
Political agendas shoul d be de-enphasi zed and the inportance of renedi ation
stressed, which requires Republicans and Denocrats to conprom se and
comuni cate nore effectively.

Litigation is killing Superfund s efficiency and drastically increasing
response costs. Expenditures should focus on renediation, rather than
court fees. Exenptions could help reduce litigation while maintaining
CERCLA' s powerful liability scheme. Enploying a third party to del egate
responsi bility between PRPs could reduce litigation and response costs.
AIChE s “resul ts-oriented” approach woul d enhance Superfund s efficiency;

37 «“superfund,” The Washington Report. June 1998. 7.
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A eanup times should be significantly expedited, while | owering renediation
costs.

RAC liability relief is essential for supporting cleanup efforts and
supporting positive changes in the program Response action contractors

shoul d be exenpted as PRPs, which will increase RAC activity, |ower costs,
and mnimze risks. Innovative technologies will develop with less risk
and without fear of CERCLA' s liability, which will in turn allow for

evolution of renedies. A statute of repose should be incorporated in RAC
liability relief, in order to protect unfair litigation far in the future.

Per haps an individual approach is the only way to proceed within the
current political climate, anal ogous to Cass Ballenger (R NC) and the CSHA
ref orm package. Hopefully, |awrakers will not overl ook other, imedi ate
concerns. Response action contractors require imedi ate attention and
shoul d not be neglected. Recycling is inportant, but CERCLA s prine
objective is renedi ati ng hazardous waste sites. RACs design and inpl enent
cl eanup, which inplies their inportance for imrediate protection to enhance
the deteriorating Superfund situation. The Brownfields program shoul d not
be included in such a disputed Superfund environnment because it runs the
risk of not being inplemented. RAC Iliability relief and the Brownfiel ds
programare only two of the many reforns that need to be addressed.

| nportant and urgent issues should be addressed and sol ved now, not
incorporated into highly controversial reauthorization that mght take
years to resol ve.
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